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Passed by Shri. Uma Shanker, Commissioner (Appeals)

Arlsing out of Order-in-Original No. CGST/Div-VIII/Refund/01&02/17-18~: 24/7/2017
CGST/WSOS/Ref-37&38/PNG/17-18~: 21/9/2017 &
STC/Ref/143&144/Brodos/Kmm/AC/D-111/16-17~: 19/12/2016 issued by Assistant
Commissioner, Central Tax, Ahmedabad-South

3r9leaf at r gd Tar Name & Address of the Appellant / Respondent
Brodos India Pvt Ltd

Ahmedabad

al{ anfh za 3r4 am?r arias srr oat & at as zartuR zaenfRenf ft aarg T er ar@earl at
3r4ta za gr@trur 3rrla vgd a rar &1

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

'l'fffif m<l'iT'< cpl :fRTEi!UT 3~
Revision application to Government of India :

0

(«) ala Una yc 3pf@1fa , 1994 #l err ra# aag ngmi a qi arr at u-err gem ug
sifa urterur amt 3rftRra, 'l'fffif m<l'iT'< . fa +iaca , la Rat, ate #ifha, la tu ra, viz nf, { fecal
: 110001 # al aft afeg1
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4 Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) zafe m ht zR k mt ca al er cITTfflA ii f0at aver zu 3:plj aar zu fafl rvsrm a rt
mugm i m uma mf ii, a fas4 uer a rwgr ii a? az fa8t arm i a fa8 augm i zt ma al far
ciRA ~ 'ITTI(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse qr to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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(a) ara are fa z a r2faff ma u a m a faffu i suzlr zca a ma RI
zya # fade amiit ma are fl r; z qnfuffa &t

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

z4ft ze mr 4ma Rh; Rt na # are (aura zu per al) RmTI fclrrrr 1"flfT ,m;i "ITT I

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3if snraa #61 Garzazyc mar a fg uit sq@t #fsz mru # n{ & sit ea om?r ui za arr gd
Rua a garfa 3ngr, or@ta rr qrfur err "fJl'n:! <TT mm?; ii faa st@erfzm (i.2) 1998 tITTT 109 &RT
fgaa fag nTg tt

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or tr.e Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) ~~ ~ (.:wrlc1) f.:11-ll-Jlclcll, 2001 fm o a iaft Fclf.WflSe. >[q";[ "fi'&:!T ~-8 ii at ufzit i,
)fama uf 3n2 )fa Reita cl'R mra a la pea--3rt z 3r8la or?gr a6 z-at ufzi +er
Ufa 3ndaa f@au uraft Gr r la z. ml gruff 3iii nr 35-z feuffa #61 # 4Tar
a erI--s arc #t mfr 'lfl m-;fr ~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. ·

(2) Rf 3m4aa re1 u& iaa van Va Gara qt a i3xru qil'f m m ~ 2001- qm:i 'TffiR <Bl ~
GITT vrm ~ x<fi11 qcp "Rrur f-1 ~ "ITT m 1 ooo/- <151 qm:i -i_rmR <BT ~ I

0

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved .is more Q
than Rupees One Lac.

tfrrr ca, 4u sur ye vi hara ar4tat1 mrznf@rawmfr .:wrlc1:
. Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ru snraa yea 3rf@fa, 1944 <BT tITTT 35-.ft/35-~ m 3@T@ :-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(cp) '3®IB1Rs1ct ~ 2 (1) a jag 3al a 3rrn cJfr 311frc;i-, ar8rat # mfl yea, €tr
area yen vi #ara arfl#ta mrnf@ran1 (Re) 47 uf?a 2ft flea, rerara 3t-20, q
##ea zlRqa q1lug, auntr, 3liq7ala-380016

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(4)

0 (5)

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to :he Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

urn1au gycn arf@efm «o7o zqen izitf@r dt srgqf-1 a aiafa fefRa @hy 3r4a sqma a
a 3rat zenfenf fufzr f@rat am?t i a rla al va uf u .6.so h a1 1r1a ye#
fea am @ht afez
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

ga3it iaf@ea mu#i at fjru a a fuii ctr ail aft en 3naff« fut Gnat ? ui1 4t zycf,
a4hr sna zgca vu via ar41ta mar@raw (aruff4fen) fa, 1gs2 i fe &

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

0

(6) vfr gr«a, €tr snaa zyca viat ar41#tu -mzmf@raw (Rrez), a tR 3rf)at # Hr ii
afar JiaT (Demand) (d s (Penalty) al o% qaGr cfit1T 3r27art ? tzraifs, 3rf@rsar qa sra 10

~~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

42tr 3qr leas ailaraa 3iii, en@zta "acar#ia"Duty Demanded) 

(i) (Set"Lion) ~ 111) cFn~ful"mft:rufu;
(ii) fern arr #clz4fez#fr;
(iii) adz 3fezGritafr 6 aas 2zr zf@r.

e, +earm'if3rf iuza u& smr #starc }, 3r4)r'fr aw afuuaa «ca fear arzn&.
"'1 CJ l'\, " ..:> "

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D; ·
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

zr 3rrr h i;rf.r 3r4 qf@raw # par si eras srrar erca avg faalfea zt at min fcITTr "JfQ" ~W<fi <Ii"

1 o% 9raarr ail srzi ha avs fcl aff@a gt as avg a 1 o% sazar w #t sr matt a I
3 2

In .view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where

penalty alone is in dispute." aG,
CENTRA
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F.NO.V2{ST)53 & 54/RA/A-11/2016-17
F.NO.V2(ST)91 & 92/Ahd-1/2017-18

F.NO.V2(ST)112 & 113/Ahd-1/2017-18

ORDER-IN-APPEAL

This order arises out of appeal filed by the Assistant Commissioner
Service Tax, Div-III, Ahmedabad and appeal filed by M/s. Brodos India
Pvt.Ltd.,701-704, Landmark, Opp Seema Hall, Anandnagar Road, 100ft. Ring
Road Ahmedabad -380 015 (hereinafter referred to as 'respondent and
appellants') against following OIO's (in short 'impugned orders') passed by
the Assistant Commissioner, Ahmedabad (in short 'adjudicating authority') as
detailed below:

Sr Appellant Order-in-Original Amount of Period Appeal
No. & Date. refund No.

No involved
(Rs.)

1 A.C. STC/Ref/143/Brodos 2,25,718/ Oct-2015 54/RA/
Service /K.M. Mohadikar/AC/ to Dec- A-II
Tax, Div- Div-III/16-17 2015 /16-17
III, dtd.19.12.2016
Ahmedabad

2. A.C. STC/Ref/144/Brodos 1,75,095/ Jan-2015 53/RA/
Service /K.M.Mohadikar/AC/ to Mar A-II
Tax, Div- Div-III/16-17 2015 /16-17
III, dtd.19.12.2016
Ahmedabad

3. M/s. CGST/Div-VIII/REF- 1,38,563/ April-2016 91/A-I
Brodos 1/17-18 DTD. to June e /17-18
India 24.07.2017 2016
Pvt.Ltd

4 M/s. CGST/Div-VIII/REF- 1,39,429/- July-2016 92/A-I
Brodos 2/17-18 DTD. to Sep- /17-18
India 24.07.2017 2016
Pvt.Ltd

5 M/s. CGST/WS08/REF 2,06,047/- Oct-2016 112/A-I
Brodos 37/17-18 DTD. to Dec- /17-18
India 21.09.2017 2016
Pvt.Ltd

6 M/s. CGST/WS08/REF 1,88,634/- Jan-2017 113/A-I
Brodos 38/17-18 DTD. to Mar /17-18
India 21.09.2017 2017
Pvt.Ltd

0

0

2. Briefly stated facts that in all the cases appellants were providing
services to their overseas head office under the category of 'Information
Technology Software service'. The adjudicating authority sanctioned the
refund claims at sr. no. 1 and 2 of the above table under Notifn. No.27/2012-
CE(NT) dated 18.06.2012 read with Rule 5 of the Cenvat Credit Rules, 2004.
Rejected Sr.No.3 to 6 of above table filed by the said appellants Under Notifn.
No.27/2012-CE(NT) dated 18.06.2012 read with Rule 5 of the Cenvat Credit
Rules, 2004 on the ground that the services rendered by them to their

.aarrrrme
overseas client does not qualify as 'export of service' under Clause(f) of Rae ca wa. 4
6A of the Servce Tax Rules, 1994. pees"a,,

6 5 - %%·>0~ "'· ~a"f.l' ft\"3#83 7 g' & "a±: te ± '5942 .»" ·s
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6.2 Here once it is established by the adjudicating authority in
adjudication order at sr. no. 3 to 6 of table above, that the said
claimant is a merely establishment of the M/s. Brodos AG, Germany, and
decided that it cannot be qualified as export of services. Once service
are held to be not the export of services then adjudicating authority
had to examine the taxability of services provided by the appellant as
they have not paid the service tax on so called export services and
also to examine the availability of Cenvat credit to the appellant.

6.3 However departmental appeal at sr. no. 1 and 2 of table above
is on the ground that M/s. Brodos AG, Germany and the M/s. Brodos India
Pvt. Ltd. are not the independent parties and does not qualify the export of
services and they are merely establishment of M/s. Brodos AG, Germany.
Here it can be seen that both the appeals are on similar grounds i.e. distinct
persons, and hence it can be concluded that departmental appeals and
appellants appeals are required to be remanded back for fresh consideration
for reasons;

F.NO.V2(ST)53 & 54/RA/A-1I/2016-17
F.NO.V2(ST)91 & 92/Ahd-1/2017-18

F.NO.V2(ST)112 & 113/Ahd-1/2017-18

3. Being aggrieved by the impugned orders at sr no. 182 of the table
the department preferred appeal on the grounds that M/s. Brodos AG,
Germany and the M/s. Brodos India Pvt. Ltd. are not the independent parties
since all the expenses are remunerated by the M/s. Brodos AG, Germany
with additional appropriated mark-up further M/s. Brodos AG, Germany and
the M/s. Brodos India Pvt. Ltd does not have principle to principle
relationship, therefore the claimant is not independent but is a merely
establishment of M/s. Brodos AG, Germany.

4. M/s. Brodos India Pvt. Ltd filed the present appeals against the orders
at sr. no.3 to 6 of the table above on the following grounds; Assistant
Commissioner has erred on facts and in law by considering
claimant/appellant as merely establishment of the M/s Brodos AG, Germany.
The appellant placed reliance on the decision of Dell International Services
India (P.) Ltd.[2009]22 STT 478 (BANG.-CESTAT). Further they placed
Reliance, in case of Tandus Flooring India Private Limited, in
(Ruling No.AAR/ST/03/2013, Application No. AAR/44/ST12/12-13 decided
on August 26, 2013).

5. Personal hearing for all the appeals was held on 11.01.2018. Shri
Philip John Fernandez Chartered Accountant appeared on behalf of the
appellants and reiterated the ground of appeal and written submission and
citation of Dell International Services India (P.) Ltd [2009]22 STT 478
(BANG.-CESTAT).

6. I have carefully gone through the facts of the case on records, grounds
of the Appeal Memorandum, and the Written Submission filed by the said
appellants and oral submission made at the time of personal hearing. I take
up all the appeals filed by the department and party, for the final decision.
Question to be decided is, whether as per clause (f) of Rule 6A, Claimant is a
merely establishments of M/s Brodos AG, Germany or not.

6.1 Reliance placed by the appellants on Dell International Services
India (P.) Ltd [2009]22 SIT 478 (BANG.-CESTAT), does not comes to their
rescue because it pertains to the era prior to Place of provisions of services
rules 2012 and Notifn. No.27/2012-CE(NT) dated 18.06.2012.
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-6 F.NO.V2(ST)53 & 54/RA/A-II/2016-17
F.NO.V2{ST)91 & 92/Ahd-1/2017-18

F.NO.V2{ST)112 & 113/Ahd-1/2017-18

i) Reliance placed by the appellant, In case of Tandus Flooring
India Private Limited, in (Ruling No.AAR/ST/03/2013,
Application No. AAR/44/ST12/12-13 decided on August 26, 2013),
had not been examined by the adjudicating authority thus it is felt
necessary to remand the case to examine the above referred
citation.

ii) Once service are held to be not the export of services then
adjudicating authority had to examine the taxability of
services provided by the appellant as they have not paid the
service tax on so called export services and also to examine
the availability of Cenvat credit to the appellant.

iii) It is further felt that department must have issued protective
demand show cause notice for recovery of
wrongly/erroneously paid refund as department has reviewed
the OIO's at sr. no. 1 and 2 of table above, the said
protective demand should not be decided until unless the
remand matters are decided by the adjudicating authority, to
avoid multiple litigation on similar issue.

7. In view of above discussions I, hereby remand all the six cases i.e.
departmental appeal and party appeals back to adjudicating authority to
decide the matter a fresh in view of discussion at para-6 above.

08. All the six appeals filed by the appellants stand disposed off in above
terms.
08. 3r4ad zarrz #r are 3r4ht ar fqzrr 3qha ata fur Gar el

±»avg
(3mar ei#)

a4c@hr # 37rz#a (3r#tea)
3

•(K.H.Singhal)SUPERINTENDENT (APPEAL),
CENTRALTAX,AHMEDABAD.
BY R.P.A.D.

To,
M/s. Brodos India Pvt.Ltd.,
701-704, Landmark, Opp Seema Hall,
Anandnagar Road, 100ft. Ring Road
Ahmedabad -380 015
Copy To:

1. The Chief Commissioner, Central Tax, GST Ahmedabad zone,
Ahmedabad.

2. The Commissioner, Central Tax, GST South, Ahmedabad.
3. The Deputy/Assistant Commissioner, Central Tax, GST South

VII, Ahmedabad South.
4. The Assistant Commissioner, System , GST South -AhmedabsGuard File.
6. P.A. File. "
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